The Rome Statute of the International Criminal Court of 1998 (the statute) establishing the International Criminal Court (ICC) seeks to provide an international criminal law regime to deal with crimes against humanity. Despite the path breaking structure of this statute, India has refrained from being a signatory to it. This paper deals extensively with India's unhappiness over a universally important and well drafted law like the Rome Statute. This paper debates two major concerns of India with respect to the statute: abuse of referrals by the Security Council and the challenge to its sovereignty. It also features an exhaustive discussion of India's eagerness to include terrorism and 'use of nuclear warfare' as crimes under the statute. Based on an extensive legal research, the author concludes that India must make no further delay in becoming a member nation of thestatute.
Introduction
International community has a vital role to play in checking crimes against humanity. The Rome Statute of International Criminal respect to this crime. 8 The court has the authority to exercise its functions and powers, as provided in this statute on the territory of any state party and, by special agreement, on the territory of any other state. 9 The court is a permanent institution and is endowed with the power to exercise its jurisdiction over persons, irrespective of them being state or non state actors, for the above mentioned crimes. 10 The ICC exercises its jurisdiction with respect to a crime referred to it by a state party, United Nations Security Council (UNSC) acting under Chapter VII of the Charter of the United Nations or the prosecutor himself. 11 Since its establishment in 2002, the ICC has taken cognizance of four countries, namely, the Democratic Republic of Congo, Uganda, Central African Republic, Sudan (Darfur) and is also monitoring situations in a series of other countries: Côte d'Ivoire, Colombia, Afghanistan, Chad, Georgia and Kenya. 12
India's Concern With the Rome Statute of International Criminal Court, 1998
India actively participated in the proceedings of the Rome Conference and vociferously placed its reservations and recommendations on the structure of the draft statute. India's chief concern with the present form of the statute is the unrestrained powers vested in the hands of the Security Council of the United Nations which may be used by it to bind non-state actors, which may ultimately lead to the violation of Article 34 of the Vienna Convention on the Law of Treaties. India is also repugnant to the idea of politics creeping into the UN Security Council Referrals. 13 Apprehensions about the loss of sovereignty owing to the ICC's interference with issues such as naxalism, insurgent situations in Jammu & Kashmir insurgency, North-Eastern India etc. also dampens the national spirit. There is considerable amount of dissatisfaction due to the the blurring distinction between normative customary law and treaty obligations. 14 Furthermore, India's recommendation towards creating provisions to allow countries to opt out of the treaty to safeguard their interests was blatantly rejected in the final draft. 15 Wide powers vested with the Prosecutor was another cause of concern. Lastly, India's attempt to designate the 'use of nuclear weapons' as a war crime and characterizing international terrorism as a crime under the ICC's jurisdiction were given a similar treatment. 16 Interestingly, the ICC and the state parties have failed so far to convince even the most powerful states such as the US, China and Russia to be a part of the statute. 17 When India realized that its reservations were falling on deaf ears, it eventually abstained from voting on the statute, and since then has not taken any steps to sign the same. India's stand on the ICC Review Conferences and Conferences of Parties since the establishment of ICC has been largely that of a 'silent observer'. 18
Security Council: Meddling With Affairs of ICC?
Security Council is a body in charge of measures for preservation or reservation of international peace and security. Under Article 24 of the Charter of the United Nations, the United Nations Security Council has the primary responsibility for maintaining 13 international peace and stability. 19 Even though it is not a judicial body, it has been assigned certain judicial functions under Articles 13 and 16 of the statute. 20 Concerns arise when the UNSC refers matters under Article 13(b) of the statute which allows the ICC to assume an intrusive character; as the duty to cooperate is not based on state's consent but is based on Chapter VII and Articles 25 and 103 of the UN Charter. 21 India is apprehensive about the conferment of crucial powers to the court by the UNSC such as the power of judicial trigger, power to defer the prosecution in cases before the court and the possibility of political heavy weights overshadowing the entire process. 22 There are numerous provisions in the statute which whittle down powers of the UNSC. A referral by the Security Council can be made only by staying within the limits of Chapter VII of the UN Charter which contains a strict requirement of threat to international peace and security. 33 A referral under Article 13(b) of the Statute must necessarily be a referral of the entire situation to the ICC so as to avoid one sided referrals of crimes committed by one party to a conflict. Security Council can never refer old Indian matters like Punjab militancy of the 1980s to the ICC because it is bound by the mandate of Article 11(1) 34 which does not permit the ICC to adjudge matters retrospectively. 35 Moreover, it is not for the UNSC to decide whether to open an investigation because this power lies only in the hands of the prosecutor the Pre Trial Chamber. 36 The Security Council repeatedly classified internal conflicts or cases of civil war as a threat to international peace and dealt with them under Chapter VII of the UN Charter. 37 With respect to the crimes of aggression, the Rome Statue of International Criminal Court being a 'master of its own decisions', especially in such crimes 38 is not bound by the Security Council's determination that an act of aggression has occurred. The same is further asserted by a plain reading of Article 15(4). India's prime concern of politicization of Security Council leading to deferrals of prosecution and investigation under Article 16 of the Statute is unfounded, because if the UNSC seeks to pass a resolution compatible with the wordings of this article, it must ensure that at least nine affirmative votes are casted in its favour. It is also to be ensured that none of the five permanent states in the UNSC veto this decision. 39 
India's Issues With State Sovereignty
The concept of 'sovereignty' forms the bedrock of international relations and public international law. 41 United Nations is itself based on the principle of 'sovereign equality'among states as laid down in its Charter. 42 The renowned author, Ian Brownlie, identified three broad components of state sovereignty, namely -1) "a jurisdiction, prima facie exclusive, over a territory and the permanent population living there;
2) a duty of non-intervention in the area of exclusive jurisdiction of other states; and
3) the dependence of obligations arising from customary international law and treaties 43.
Therefore, a sovereign state like India has the right to exercise exclusive jurisdiction over its own territory and its people. It is due to this fear of losing its exclusive power of prosecution to the ICC that India has refrained from signing the statute. 44 India may consider such unavoidable participation as a burden on its national lawmaking, one that diminishes the notion of state sovereignty. 45 To quell such doubts on sovereignty, the following issues must be considered:
Primacy of National Jurisdiction over the ICC
The mechanism of the ICC hinges itself on the idea that the national system plays primary role in adjudicating international crimes, and that the ICC assumes jurisdiction only when national systems waive their own jurisdiction, whether out of their own will or out 44 Ramanathan, supra note 22, at 627. 45 Id.
of their inability to prosecute. 46 Article 17 of the statute lays down four issues of admissibility of cases on the touchstone of 'complementarity'. The language of Article 17 suggests that state parties maintain the primary jurisdiction while the ICC's jurisdiction is the exception.
In case a state does not initiate any investigation or prosecution, only then can the ICC exercise its jurisdiction 47, that being very farfetched because of the active and independent character of India's judiciary. Furthermore, it is very difficult to prove 'unwillingness to investigate or prosecute' on behalf of a state because Rule 51 of the Rules of Procedure and Evidence of the ICC 48 permits the state which is invoking the principle of complementarity to show that 'its courts meet internationally recognized norms and standards for the independent and impartial prosecution of a similar conduct'. 49 Inability to carry out 'investigation or prosecution' of a case which is within the state's jurisdiction has to be proved by firstly, confirming that the juridiciary is 'unavailable' or has 'collapsed' and, secondly, that the state is unable to obtain the requisite evidence and testimony. 50 Lastly, the ICC will hear only the most serious crimes of an international nature. 51 The notion of 'gravity' is pivotal in the function of the ICC, as it cannot look into all cases related to committing war crimes, crimes against humanity and genocide in the world. 51 Nidal, supra note 51, at 55. 52 Id.
There are multiple safeguards available wihtin the statute to prevent the ICC from taking up jurisdiction in the domestic matters if such a complaint has been made under Article 13 of the Statute. When a situation is referred to the court under Article 13(a) of the Statute and the Prosecutor asserts his approval for conduct of investigation, or when the prosecutor makes a referral under Article 13(c), a state may inform the court in receipt of such information. It can also inform that it is investigating or has investigated its nationals or others within its jurisdiction with respect to the said criminal acts which may constitute crimes referred to in Article 5 of the statute. 53 The prosecutor is bound to defer the investigation of those persons at the request of that state, unless the Pre Trial Chamber, on the application of the prosecutor, decides to authorize the investigation. 54 A state is also allowed to appeal to the Appeals Chamber against a ruling of the Pre Trial Chamber, in accordance with Article 82. 55 Additionally, a state which has challenged a ruling of the Pre Trial Chamber under Article 18 may challenge the admissibility of a case under Article 19 on the grounds of additional significant facts or significant changes inthe circumstances. 56 A state which has jurisdiction over a case may further challenge the admissibility of a case on the grounds referred to in Article 17 or challenge the jurisdiction of the Court on the ground that it is investigating or prosecuting the case. 57 It is pertinent to note here that if a challenge is made by a state referred to in paragraph 2(b) or 2(c), the prosecutor is bound to suspend the investigation until such time as the court makes a determination in accordance with Article 17. 58 The above mentioned safeguards make it difficult to argue that sovereignty is not adequately protected by the statute. 59 The principle of 'positive complementarity' speaks about the possibility of a prosecutor entering into a dialogue and cooperation with the state concerned in order to encourage it to take action domestically and possibly even assist it in that aspect. 60 It is observed that the most important role of the ICC is to encourage all nations to improve their judicial systems and guarantees that countries must exercise jurisdiction over perpetrators of serious crimes according to their domestic judicial systems. 61 Furthermore, it is interesting to note that the ICC may further hamper its interference possibilities, and this limited capacity might be a reason as to why some states have joined the ICC. A brief perusal of this and the abovementioned arguments dispel the notion that state sovereignty is severely affected by the statute. In fact, the ICC finds itself bound by Part 2 of the statute and it is the state which has the priority of jurisdiction over crimes done within the confines of its territory. 58 The Rome Statute of International Criminal Court art. 19 (7) India has been highly vocal of including international terrorism as a crime covered by the ICC and declaring the 'use of nuclear weapons' as a war crime under Article 8(2) of the Statute. 62 Exclusion of these demands made by India has been a primary reason for its hesitation in signing thestatute.
Terrorism as a Crime Under the ICC
It is advantageous to allow the ICC to prosecute terrorists because it provides a dominant international platform to resolve the issue of unwillingness on part of some states to prosecute terrorists within their jurisdiction and the deadlock between governments over the surrender of suspected terrorists. 63 Inspite of terrorism being a matter of universal concern, the ICC's current jurisdiction does not include the same. 64 The issue of terrorism did come up during the treaty negotiations 65, however, it was rejected primarily because it was considered as a crime of a different character for which effective systems of international cooperation were already in place, and there was no consensus on the definition of 'terrorism' in order for it to be included inthe statute. 66 However, the final act of the conference 67, adopted at the same time as the statute, did acknowledge the importance of incorporating terrorism within its purview and included a recommendation that a future review conference would consider adding terrorism within the court's jurisdiction. 68 There is no accepted definition of 'terrorism' even by the United Nations because of a difference of opinion on the concept itself. Some states disagree on whether activities of national armed forces or state's act of self-determination be considered as 'terrorism' while there are other states who are indifferent to the acts of terrorism. 69 To incorporate 'terrorism' into the statute, Netherlands has proposed an excellent idea of using the same technique that was used to incorporate the crime of aggression in the statute. 70 This would require 'terrorism' to be included under Article 5 of the Statute on the pre-condition that it would be put to use only when the UN comes out with a definition of 'terrorism' 71, which would not be delayed considering the profound interest of UN in defining it. 72 This proposal also entails creation of a special working group like a Special Working Group on the Crime of Aggression to assess the amendments that may be required in the statute to include 'terrorism' as a crime. Finally, the renewed interest of state parties on the issue of terrorism at the wake of the incidents during the last decade gives hope to the development of an international definition of terrorism.
'Use of Nuclear Weapons' as a War Crime in the Statute
The treaty on the Non-Proliferation of Nuclear Weapons' [NPT], 1968 is merely preventive in nature, and there is a grave requirement of a punitive provision in international law which may act as a deterrent on states from the usage of nuclear weapons. India vehemently argued for the inclusion of the use of nuclear weapons in the ICC statute as a war crime. 73 India's commitment to this stand was further justified by Mr. Dilip Lahiri, head of the Indian delegation at the Rome Conference, who said that such an inclusion would accelerate the elimination of nuclear weapons. 74 As a state capable of using nuclear weapons, India further tabled a draft amendment to list nuclear weapons whose use is banned for the purposes of the statute, which was further rejected. 75 However, India's stand lost sheen at the conference as soon as it was introduced, due to the lack of support. 76 India's concern for use and abuse of nuclear weapons was voiced by Mexico at the Report on the Working Group on Amendments held at New York in December 2011. 77 Mexico proposed to add the term 'employing nuclear weapons' as a war crime in Article 8(2)(b). 78 Support may also be found in the advisory opinion of the International Court of Justice which has held that nuclear weapons are generally prohibited by international law. 79 Irrespective of the afore mentioned reasons, India's stand continues to stay weak 80 owing to the tough position taken by nuclear heavyweights like the U.S, China, Russia etc.
Conclusion
The ICC is emerging as a symbolic protector of human rights and India must not stay away for long from this remarkable institution. As has been discussed earlier in this paper, India's apprehension of danger over its sovereignty is unfounded because of the application of the 'principle of complementarity' and the presence of an independent judicial system. Furthermore, India's concern of abuse of power by the UNSC is tenuous primarily because of the multiple checks and balances provided in the statute itself which are binding on it, thereby deterring it from any abuse of referrals. India's argument of including terrorism within the cover of the ICC is likely to find support in the International arena, especially after the world witnessed the havoc of terrorism post1998 which, unfortunately, continues till date. Lastly, the argument of including 'use of nuclear weapons' in the list of war crimes seems to be a farfetched idea for the recent future. However, this must not deter India from joining hands with the ICC, because the advantages which it may reap from the court is immense, the major advantage being trial of wanted terrorists. It is against the established principles of international law to obstruct the prosecution of jus cogens crimes and India must realize the same. The world is scrupulously observing India's stand on the ICC. Developing a partnership with the ICC will further enhance India's say in international diplomatic galleries. Hence, the government must take a positive step by signing and ratifying the Rome Statute. 
